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United States, ex rel., George B. Ashley, Appellant. 


vs. 

William H. Osborn, Commissioner of Internal Rev¬ 
enue and W. G. McAdoo, Secretary of the Treasury. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

The writ of mandamus, sought below, was refused. 

The question on appeal is whether certain promulgated 
United States Treasury decisions, which are acknowledged 
to have the force and effect of law, discriminate and nullify 
the plain words, intent and purpose of Section 6 of the 
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Harrison Narcotic Law, or are but the making of necessary 
and “needful rules and regulations for carrying the provi¬ 
sions of this Act into effect ’? 

Appellant, George B. Ashley, Relator below, and here¬ 
after referred to as such, was suffering from a serious ana 
stubborn cough (R., 26, 42). He went to Doctor Joseph 
D. Rogers, a practicing physician here in good standing, for 
professional help and assistance. After diagnosing Relator’s 
ailment, Doctor Rogers prescribed for his use the following: 

“Ammonium chloride, one dram; morphine sulphate, 
one-fourth grain; syrup of scillae, one-half ounce; and 
syrup of pruni. virg., one and one-half ounces; dose: 
one teaspoonful every two hours ”; 

(R., 26, 42), for which Relator paid him $1.00 (R., 42), 
and forthwith had the same filled by one Nelson, a regis¬ 
tered retail druggist; that said Relator thereupon took the 
medicine in the dosage prescribed, and finding it was helping 
his cough and doing him good, he took the bottle back to 
the same druggist to be refilled, which the said druggist 
refused to do without another prescription from Doctor 
Rogers, claiming that he, the said druggist, could not legally 
refill the same under Treasury Decision 2309; that Relator 
could not afford to pay Dr. Rogers another prescription fee 
of $1.00, and had to stop procuring and taking said medicine 
before being cured of his said cough, greatly to his detri¬ 
ment and continued ill health, all of which has resulted from 
the unchecked progress of said cough. (R., 25, 26, 27, 28, 
42. 43). 

Section 6 of said Act exempts the “sale, distribution, giv¬ 
ing away, dispensing, or possession of preparations and 
remedies which do not contain more than two grains of 
opium, or more than one-fourth of a grain of morphine, 
or more than one-eighth of a grain of heroin, or more than 
one grain of codeine, or any salt or derivative of any of 
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them in one fluid ounce, or, if a solid or semi-solid prepara¬ 
tion in one avoirdupois ounce, * * * Provided, That 
such remedies and preparations are sold, distributed, given 
away, dispensed, or possessed as medicines and not tor 
the purpose of evading the intentions and provisions of this 
Act” (R„ 11,40). 

Doctor Rogers’ prescription called for only one of the 
above refered-to narcotic drugs in a quantity less than that 
exempted by Section 6 of the Harrison Act (R., 13, .25, 
26, 27, 42, 43, 44), combined with other active medic¬ 
inal drugs in sufficient proportion to confer upon the prep¬ 
aration or remedy valuable medicinal qualities other than 
possessed by the narcotic drug if dispensed alone, and was 
to be and was in fact used as a medicine in good faith, no 
where denied by respondents, and the prescription should 
have been refilled under the Act. as the preparation and 
remedy called for by said prescription was exempt under 
the provisions of said Section 6, aforesaid; that further¬ 
more Relator was not only the possessor but as well the 
owner of said “prescription,” and particularly of the com¬ 
bination of useful, necessary* and valuable ingredients con- 
stituting the “preparation and remedy” which he had bought 
and paid for, and about which nothing had been said by 
the doctor or written by him across the face of said pre¬ 
scription to indicate any restriction or limitation upon its 
continued usage by the Relator (R., 43, 46, 47); that Re¬ 
lator not only believed that when he bought and paid for the 
said prescription, according to trade usage and custom, he 
l>ecame and was the absolute owner of the formula calling 
for the particular combination of ingredients therein con¬ 
tained, as well as of the said combination of ingredients, 
and that according to trade usage and custom, said prescrip¬ 
tion comprised both the piece of paper on which it was writ¬ 
ten.—enumerating the ingredients therein set forth,—and 
the compounded ingredients called for by said piece of paper. 
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(upon payment to the said druggist for the compounding 
thereof ), and iiis right to both was a continuing property 
right in him, as no one could make him pay over again 
for what he already owned and had once paid for in full 
i K., 43, 44) ; but the fact is, that under the established trade 
usage and custom prevailing among doctors and druggists 
in the District of Columbia,—if there be no limitation or 
restriction placed on any prescription by the doctor—the 
prescription aforesaid actually meant the “preparation and 
remedy called for by it, and did not mean alone the piece 
of paper on which it was written, as the prescription is the 
only concrete thing the patient has to show for the time and 
money expended for the medical treatment furnished and 
is the only thing the patient possesses to enable him to avail 
himself of the benefit of the time and money so expended, 
and prescriptions are always regarded as the property of the 
patients, insomuch so as to have that right recognized as a 
custom among the doctors and the public as well, and while 
the druggist nearly always retains the prescription, this is 
for his own protection should a claim thereafter be made 
that the prescription had been improperly compounded, and 
it is not intended by so doing to question either the property 
right or the continuing interest in said prescription of the 
person who paid for it, and who presented it to the druggist, 
and such person has unquestionably his continuing right and 
interest in said prescription (unless it be a narcotic pre¬ 
scription under T. D. 2309) and such continuing property 
right being thus vested in him, without restriction or limita¬ 
tion, he could use it as his own judgment might dictate (R.. 
46. 47. 48): but notwithstanding said Relators rights afore¬ 
said, they were impinged upon, negatived, and destroyed as 
aforesaid by T. D. 2309, which enacted, right in the teeth 
of the Statute, that Section 6 of the Act “does not applv to 
extemporaneous prescriptions unless written for a prepara¬ 
tion or remedy as hereinafter defined. The exemptions in 
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that Section apply exclusively to ready-made preparations 
and remedies prepared in accordance with the United States 
Pharniacopa'ia, National hormulary or other recognized or 
established formula usually carried in stock by a dealer and 
sold without a prescription.” * * * 

“Preparations and remedies within the intent of 
Section 6 are hereby defined to be ready-made com¬ 
pound mixtures prepared in accordance with a recog¬ 
nized or established formula as indicated above, which 
contain not more than one of the enumerated drugs in 
a quantity not greater than that specified, together 
with other active medicinal drugs in sufficient propor¬ 
tion to confer upon such preparations or remedies valu¬ 
able medicinal qualities other than possessed by the 
narcotic drugs if dispensed alone.” * * * 

“Preparations or remedies which come within the 
exemptions of Section 6. as herein defined, may be sold 
with or without a prescription, which prescription may 
be refilled if sold wholly in good faith for medicinal 
purposes only.” 

Thus it will l)e seen that notwithstanding Relator’s right 
under Section 6 of the Act, which expressly denies the ap¬ 
plication of all the other provisions of the Act to the prepar¬ 
ations and remedies therein exempted, including Relator’s; 
his own belief that he became, was and is the ownei of the 
formula and combination of ingredients as prescribed for his 
ailment by Dr. Rogers, the supply of which he might have 
replenished at any time the condition of his cough necessi¬ 
tated, according to the trade usage and custom prevailing 
among doctors and druggists in the District of Columbia; 
and the fact that the elementary law regarding sales of per¬ 
sonal property and the actual fact of the usage and custom 
among doctors, pharmacists and laymen throughout the 
District of Columbia being, as he believed, further gave him 
such a continuing property right in said prescription and to 
the preparation or remedy made therefrom, as allowed him, 
said Relator, to have said formula compounded into the 
required preparation and remedy whenever his needs and 
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judgment and that of his physician directed and he paid, or 
tendered to the druggist as payment the requisite fee for 
such compounding, Respondents, in and by their promulga¬ 
tion of T. D. 2309, interfered with and prevented his so 
doing, to his detriment and continuing suffering. 

Or, to restate the case more briefly to the point: Relator 
had the legal right to the “preparation and remedy" sought 
and bought under the exemptions of Section 6 of the Act 
in question, and this right being denied under T. D. 2309, 
the lower Court should have granted Relator his Writ of 
Mandamus, as prayed. 

The question was raised below by original and amended 
petitions for a writ of mandamus, w ith exhibits in support 
thereof, the answer of the respondents to the original peti¬ 
tion, relator’s demurrer thereto and respondents’ so-called 
motion to strike out relator’s last amended petition and 
exhibits—tantamount to demurrer—the Court's action 
thereon, granting r spondents' motion and striking out said 
relator’s amended petition, to which exception was duly 
saved; and the case now comes here for review on the 
sufficiency of relator's showing entitling him to compel the 
respondents by the writ of mandamus to abrogate and 
cancel said treasury decision 2309. and all other treasury 
decisions or regulations in conflict with and in derogation 
of said Harrison law. and thereafter to make only such 
needful rules and regulations as may lie necessary to carry 
the provisions of the said act into effect. 

Assignments of Error. 

1 lie twelve assignments of error may well l>e reduced to 
two main propositions of law: 

1. That the Court erred in holding that the exemp¬ 
tions prescribed in Section 6 of the Harrison Act were 
not mandatory upon respondents, and that the “prep- 
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aration and remedy’ as made up by the druggist for 
the Relator in ol>edience to his doctor s prescription— 
which was what relator was seeking to have refilled 
when denied the right so to do by T. D. 2309, the re¬ 
filling of said prescription being the only means by 
which relator could obtain the preparation or remedy 
prescribed—was not the particular kind of “prepara¬ 
tion and remedy” that came within the purview of the 
statute, and in refusing to grant to relator his writ of 
mandamus furnishing the relief prayed against the 
respondents, and in dismissing said relator’s petition. 

2. That the Court erred in holding T. D. 2309, or 
even the Act itself as enforced through T. D. 2309, 
Constitutional and legal; for both being national in 
character and scope, T. D. 2309 shows on its face 
that it is an attempted usurpation of the police powers 
of the several States, in that it seeks to regulate and 
control the practice of prescribing, compounding and 
dispensing medicines and drugs, even in violation of the 
laws Oi" said states; a practice the regulation of which 
belongs to the several States, and one that widely 
differs under their respective police powers. 

Argument. 

Taking up first for consideration the legal right of rela¬ 
tor to compel by mandamus the enforcement of his position 
under Section 6 of the Harrison Law, we find the learned 
Court l>elow decided relator had no such right, for his 
“right,” if any, was a public right and not a private one 
to himself; and no matter how much T. D. 2309 might l>e 
in contravention of Section 6 of the Act, relator would 
have no right to a writ of mandamus compelling obedience 
to the plain dictates of the statute, because 

(a) A general duty to the public is not a special 
duty to the relator or a duty which he can require the 
performance of through resort to the Courts, and 

(b) Relator acquired no property right in Doctor 
Rogers’ prescription which he had bought and paid 
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for, and hence had no private right which the Court 
could enforce, and 

(c) A physician does not by his prescription, oral 
or written, “create a ‘preparation or remedy’ within 
the ordinary acceptation of those terms in the drug 
trade” * * * as such “would overturn the entire 

theory of the practice of medicine” (R. 36, 37). 

(a) Conceding for the sake of the argument what there 
is considerable diversity of opinion about under the au¬ 
thorities, that had relator but a public interest in the proper 
enforcement of Section 6 of the Harrison Act, the Courts 
would not entertain a suit at his instance for a writ of 
mandamus, we come to the consideration of the next step. 

(b) Here we find what? That it is solemnly asserted 
relator acquired no pro]>erty light in and to an article of 
personal property that he had lnnight and paid for. and 
which was his without limitation or restriction. We opine 
it is the elementary law of sales of personal property that 
determines relator’s private and individual right to the title 
and possession of the prescription he had bought and paid 
for. 

The learned Court below said (R. 37) : 

“The physician might have given his directions for 
the medicine for his patient, the relator, directly to 
the druggist verballv if he chose.” 

O O 

While this is never done for many reasons unnecessary 
to touch upon here, and was not done under the facts we 
are considering in this record, suppose relator’s preparation 
and remedy had been prescribed for in the manner indi¬ 
cated. would it have made him any the less the owner 
thereof? Whatever the doctor sold relator belonged to 
relator, no matter how the order for the compounded in¬ 
gredients was actually given to the druggist; because if 
given by the doctor it would be merely as relator’s agent, 
without changing one iota relator’s title and possession. 
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Certainly, then, relator could do as he pleased with it, so 
long as he did not thereby violate any law; just as he had 
the right to move a chair or bed that belonged to him from 
place to place at pleasure, or burn it up if he so willed. It 
was his to do with as he pleased. Relator had paid $1.00 
to Doctor Rogers for this particular form of preparation 
and remedy to cure, or at least help, the very bad cough 
from which he was suffering, and it belonged to him, for 
use as often and in such quantity as needed. How could the 
remedy prescribed serve its intended purpose if limited in 
quantity to a single bottle, although Dr. Rogers directed 
Relator to use it indefinitely until relieved? How absurd 
and unwarranted to compel Relator to buy the same pre¬ 
scription from his doctor every time he exhausted the bottle 
containing the remedy prescribed! 

What is Relator’s private right and interest in this case? 
Tt is the private right of ownership enjoyed by every citizen 
of the United States when he acquires title to that for which 
he pays a good and valuable consideration. It is a property 
right in and to the prescription and the remedy it calls for 
which Relator bought and paid for. The title to the pre¬ 
scription can not be in the physician because the prescrip¬ 
tion was the consideration which the physician gave Relator 
for the fee Relator paid the physician. The title to the pre¬ 
scription can not be in the druggist because the druggist did 
not pay for the prescription, or give any other valuable con¬ 
sideration for the prescription. Instead, the druggist re¬ 
ceived his compensation for furnishing and compounding 
the materials as directed in the prescription. Relator alone 
paid anything. He paid both the physician and the drug¬ 
gist. In return he received the prescription and its product, 
the remedy. The title to both must be in the Relator: it 
can not be elsewhere. 

The right of ownership must necessarily be coupled with 
the right of enjoyment of the benefits of the prescription, 
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as a matter of course. Otherwise the prescription would 
have no value and Relator could receive nothing substantial 
in return for the money he paid for it. The time never was 
when any citizen of this country bought a prescription with 
the understanding that he could have it filled only once, or 
when he was prevented by law from having it filled more 
than once. The remedy prescribed which the patient buys 
when he pays a doctor’s fee must be available whenever 
needed and without requiring the payment of a doctor’s 
fee every time the bottle containing the remedy 
becomes empty. The Harrison Act nowhere pro¬ 
hibits the refilling of a prescription. It expressly ex¬ 
empts from all of its provisions all prej>arations or remedies 
which contain a narcotic in the stated quantity, or less, if 
made, dispensed and used for bona fide medicinal purposes. 

The private right, or interest, of Relator, is manifestly a 
continuing property right in his prescription and to deny 
him the privilege of having it refilled is nothing less than 
depriving him of his property without due process of law. 
If respondents do not owe a duty to Relator particularly 
and to the public generally to respect the Constitution of 
the United States, we misconceive the law of the land, the 
obligations of our Government and the rights of all citizens. 
If the Government ever owes a special duty to any citizen, 
it surely must be at a time when his health and possibly his 
life are placed in jeopardy by the issuance and enforcement 
of a regulation such as the one in issue. 

Following yet further the reasoning of the learned trial 
Court, that we may question the soundness of the conclu¬ 
sion reached, we find him going on to sav (R. 37) : 

“The patient, the relator, acquired no property in 
the thing called the ‘prescription,’ and when he went 
a second time to the druggist to purchase the combina¬ 
tion of drugs, including the narcotic drug, which the 
physician at a particular time prescribed for him to 
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take in a given quantity, he was not in any different 
position from any one of the public who might have 
gone to the druggist to make the same sort of a pur¬ 
chase/' 

But on examination of the record we find that the relator 
was in a very different position “from any one of the pub¬ 
lic who might have gone to the druggist to make the same 
sort of a purchase’’ in two very important particulars, viz: 

{ 1) Relator had a stubborn and serious cough which 
was impairing his health and undermining his vitality, if 
not endangering his very life—something of moment and 
interest to Relator we apprehend. 

(2) He had bought and paid for this medicinal com¬ 
pound to alleviate his suffering and cure him of his cough, 
the length of time required for the prescribed remedy to do 
this neither Relator nor his doctor could possibly determine 
—again something of moment and interest to Relator, we 
apprehend. 

Now it certainly can not matter at all whether relator 
paid much or little for the prescription—$1.00 or $1,000; 
he had paid what Dr. Rogers charged him; and what Dr. 
Rogers sold him belonged to Relator. 

Not that Dr. Rogers could not sell a similar combination 
of ingredients to another afflicted in like manner as was 
Relator, but that is beside the question, for here we are 
concerned alone with relator and his private right under 
Section 6 of the Harrison Act, which T. D. 2309 destroyed; 
and it was this personal ailment and this personal money 
consideration that had gone out from relator to Dr. Rogers, 
and this personal injury that he received and suffered from 
when his rights were thus wrested from him by T. D. 2309 
that gave him the personal interest and the personal loss 
and injury that differentiated him from the rest of the 
public. 

To this point we cite the case of Board of Liquidation 
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vs. McComb, 92 U. S. 531,536. In this case there was a 
bill for injunction to restrain the Board of Liquidation of 
the State of Louisiana from using certain bonds for the 
liquidation of an indebtedness claimed to be due from the 
State of Louisiana Levee Company. The bill was filed 
by one McComb, a citizen of Delaware, in which he alleged 
that he was the holder of some of these consolidated bonds. 

The Court, speaking through Mr. Justice Bradley, said: 

“When a plain official duty, requiring no exercise of 
discretion, is to be performed and performance is re¬ 
fused, any one who will sustain personal injury by 
such refusal may have a mandamus to compel its per¬ 
formance, and when such duty is threatened to l)e 
violated by some )>ositive official act, any one who will 
sustain personal injury thereby, for which adequate 
compensation can not l>e had at law’, may have an in¬ 
junction to prevent it. 

“In such cases the writs of mandamus and injunc¬ 
tions are somewhat correlative to each other. In 
either case, if the officer plead the authority of an 
unconstitutional law for the non-performance or vio¬ 
lation of his duty, it will not prevent the issuing of the 
writ.” 

In effect, then, the Court in the above case held that 
when a plain official duty requiring no exercise of discre¬ 
tion (such as were the ministerial acts of the respondents 
under Section 6 of the Harrison Law in carrying out the 
plain and mandatory exempting of narcotic drugs in cer¬ 
tain prescribed quantities when bona fide used as medicine) 
is to be performed, and performance is refused, any one 
who will sustain personal injury by such refusal may have 
a writ of mandamus to compel its performance. 

So again to the point. 

As was said by Mr. Justice Morris in Seymour vs. U. S. 
ex rcl Brodie. 10 App. D. C. 567,569. where the relator 
sought to compel the Commissioner of Patents by manda¬ 
mus to issue a patent: 
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“The function of the writ of mandamus in the law 
is well settled. It lies simply for the enforcement of 
the performance of some act or duty required by law 
to be performed, in the performance of which the ap¬ 
plicant for the writ is interested, or by the non-per¬ 
formance of which he is aggrieved or injured, and when 
there is no other specific legal remedy.” (Cases cited.) 

In the Daly case, reported in 28 App. D. C. 552,569, 
mandamus was brought to have the Commissioners of the 
District of Columbia cancel an order revoking relator’s 
plumbing license, and to reinstate or relicense him. 

Mr. Justice Robb, when speaking for the Court, said: 

“Whilst it is true that matters calling for discretion 
on the part of executive officers are l>eyond the control 
of the courts through the writ of mandamus, it is 
equallv true that in cases, where there is no room for 
the exercise of discretion, their acts may be controlled 
by mandamus. ‘The acts of all its officers’ (P. O. 
Dept.), said Mr. Justice Peckham in American School 
of Magnetic Healing v. McAnnulty, 187 U. S. 108, 
110, 47 L. Ed. 96, 97. 23 Sup. Ct. Rep. 33, ‘must be 
justified by some law, and in case an official violates 
the law to the injury of an individual the courts gen¬ 
erally have jurisdiction to grant relief. * * * 

Otherwise, the individual is left to the absolutely un¬ 
controlled and arbitrary action of a public and admin¬ 
istrative officer, whose action is unauthorized by any 
law and is in violation of the rights of the individual.’ ” 

Again, in U. S. ex rel Thompson vs. Custis, 35 App. 
D. C. 247,252, where the question arose over the refusal 
of the Board of Medical Supervisors of the District of 
Columbia to grant relator a license to practice medicine 
and surgery in the District of Columbia, it was held by 
Mr. Justice Van Orsdel for the Court, that: 
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“If a l>oard or officer deprives a citizen of a legal 
right to which he is clearly entitled, and the citizen 
has no right of appeal or other adequate remedy, the 
proper Court will review the action and see that jus¬ 
tice is done and legal rights preserved. The rule is 
well expressed in Spelling on Injunctions & Other Ex¬ 
traordinary Remedies. 2d ed. sec. 1433: ‘But while 
the action of an officer clothed with a discretion is not 
reviewable, if exercised upon matters left to his dis¬ 
cretion, yet his judgment as to the extent of his dis¬ 
cretion under the law, and the matters on which it may 
be exercised, are reviewable on mandamus; and where 
a discretion is abused, and made to work injustice, it 
may l>e controlled by mandamus.’ ” 

So. too, in the case of U. S. cx rcl Romero vs. Cortelyou, 
26 App. D. C. 298, 300. 301. where it was decided that 
citizens of the town of Las Vegas, Xew Mexico, could 
compel the Postmaster General by mandamus to reestablish 
the postoffice there. 

Chief Justice Shepard said: 

“Certain of the plaintiffs are private citizens who 
reside in the said town, and are interested in the main¬ 
tenance of the postoffice therein for their own and the 
general conv nience. 1 f ’t be the plain duty of the 
respondent to re-establish the office, then we think it 
clear, upon principle and authority, that they can main¬ 
tain the action for the enforcement of that duty. High, 
Extr. Legal Rem. Sec. 431; Union R. R. Co. v. Hall, 
91 U. S. 343.355. 23 L. ed. 428.432. 

“The Postmaster Gene r al is provided with the 
means to re-establish the nostoffice at the county seat, 
and it is made his plain duty to do so. This duty is 
a continuing one. and there is no other judicial remedy 
for its enforcement. Any injury that may have re¬ 
sulted from the discontinuance of the nostoffice can 
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not be compensated in this action, but he may be com¬ 
pelled to bring it to an end by re-establishment, which 
is all that is asked. 

“The case is analogous to that where a railway com¬ 
pany. required by law to maintain a station, or to stop 
its trains, at a designated place, and, having obeyed 
the law for a time, has discontinued the practice. In 
such case, the power to compel resumption seems well 
established. People cx rcl Walker vs. Louisville and 
X. R. Co.. 120 Ill. 48, 10 N. E. 657; Union P. R. Co. 
v. Hall, 91 U. S. 343, 353, 23 L. ed. 428; Illinois C. 
R. Co. v. Illinois, 163 U. S. 142, 153, 41 L. ed. 107, 
111. 16 Sup. Ct. Rep. 1096.” 

In Railway vs. Hall, 91 U. S. 343, it was held that mer¬ 
chants in Iowa having frequent occasion to receive and ship 
goods over the railway in question might by mandamus 
compel said railroad company to operate its road as re¬ 
quired bv law. This because a duty was laid upon the 
railroad company to operate its road in the interests of the 
public, and its failure in that regard brought a direct in¬ 
jury to the merchants instituting the mandamus proceed¬ 
ing. 

The Court there held that the writ of mandamus may l>e 
issued at the instance of a private relator in all cases “where 
the defendant owes a duty, in the performance of which the 
prosecutor has a peculiar interest,” and also “in case of ap¬ 
plication to compel the performance of duties to the public 
by corporations.” 

The books teem with authority to the like effect. 

See Dullea vs. Selectmen of Pealxxly, 219 Mass. 196. 

State of Mo. vs. Drever, 183 Mo. App. 463, 465, 490, 
493. 

State ex rcl vs. Wilson, 158 Mo. App. 120. 139. 

Dubose vs. Woods, 162 S. W. 3. 

St. David’s Church vs. Saven, 244 Pa. 300. 

Crawford vs. District School Board, 68 Ore. 388. 


16 


Robbins vs. Ry., 100 Me. 496. 

Weeks vs. Smith ct al, 81 Me. 1. 

Ayres vs. State Auditors, 42 Mich. 1. 

Pumphrey vs. Mayor ct al, 47 Md. 145. 

State cx rcl Tarr vs. Mavor etc., 32 Neb. 568. 

People vs. Commissioners, 4 Neb. 1. 

W indsor vs. Polk Co., 115 Iowa 738. 

State vs. Commissioners, 39 Ohio St. 188. 

People vs. Contracting Hoard. 46 Barb. (N. Y.) 254. 

State cx rcl vs. Bourne, 13 Kncy. PI. & Pr. 636. 

In 26 Cyc. 401, it is said: 

it is unquestionably the law that if a 
private individual has a special and peculiar interest in 
the enforcement of a public right or the performance 
of a public duty apart from the interest that he has as 
a member of the people at large, he is entitled to pro¬ 
tect or enforce it by mandamus.” 

Is it not plain, then, that relator had not only a personal 
money interest concerned in the proper enforcement and 
carrying out of the law (Section 6 of the Harrison Act), 
but as well that his health and perhaps his life was at stake, 
and when T. D. 2309 robbed him of these rights, he was 
aggrieved and injured in such a manner and to such a de¬ 
gree as entitled him to the mandatory writ as prayed to 
conif>el respondents to carry out the ministerial directions 
of Section 6 of the Act ? 

(c) But says the learned trial Court again: 

A physician does not by his prescription oral or written 
“create a ‘preparation or remedy’ within the ordinarv ac¬ 
ceptation of those terms in the drug trade” * * * as 

such “would overturn the entire theory of the practice of 
medicine.” (R. 36,37.) 

Relator asserts in and by his verified Amended Petition 
(paragraphs 12, 13. 14, 15, 16, 17, R. 43. 44) his own be- 
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lief that he became, was and is the owner of the formula 
and combination of ingredients as prescribed for his ail¬ 
ment by Dr. Rogers according to the trade usage and cus¬ 
tom prevailing among doctors and druggists in the District 
of Columbia. 

Dr. Rogers tells us under oath when speaking of the 
usage and custom among physicians, “that the term ‘pre¬ 
scription’ is the embodiment of the physician's judgment, 
l>ased on his training and experience, after examination, 
diagnosis and observations in the particular case, and also 
represents the result of the patient’s experience under the 
physician's treatment; that according to the usage and cus¬ 
tom among physicians, the term ‘prescription’ means more 
Mian the piece of paper on which it is written, because it is 
the only concrete thing the patient has to show for the 
time and money expended for the medical treatment fur¬ 
nished and is the only thing the patient possesses to enable 
him to avail himself of the benefit of the time and money 
so expended; that 1 have always regarded prescriptions as 
the property of the patient and it has always been my un¬ 
derstanding that they are looked upon by physicians gen¬ 
erally in so much so in fact, as to be recognized as a custom 
among them and the public as well; that I always allow my 
patients to have refilled a prescription calling for any par¬ 
ticular combination of ingredients I have given to remedy 
or cure a particular ailment and whenever it has been my 
judgment that only a certain given quantity of dosages 
should l>e taken, I have indicated in writing across the face 
of my prescription such limitation or restriction, so as to 
make the use of such prescription conditional and not abso¬ 
lute: that when I prescribed for the said George B. Ashley 
on August 1. 1916, as fully is set out in relator’s Exhibit F 
attached to the original petition and made a part of the 
Amended Petition herein, and in accordance with my 
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knowledge of the prevailing custom and usages among 
physicians as in this affidavit already is fully set forth, I 
did not in and by my said prescription limit or restrict the 
usage by him of the ingredients therein contained, but sold 
him the prescription absolutely and unconditionally, thereby 
intending that the usage of the ingredients prescribed for 
the said Ashley should be wholly unrestricted and subject 
only to his own judgment of what his requirements made 
necessary.” (R. 46, 47.) 

Samuel L. Hilton, a druggist of long standing and expe¬ 
rience, says: 

“That the retail druggist and the trade regard the 
term ‘prescription* as meaning the preparation or 
remedy called for by it, as it marks the ingredients 
entering therein as prescril>ed by a licensed physician 
for the prevention, cure, or mitigation of ailment or 
disease; that in no sense does the retail trade under¬ 
stand a prescription to mean merely the piece of paper 
on which it is written, for the patient does not pay for 
a piece of paper; he buys a preparation ready made or 
freshly made as the case may be, prescril)ed by his 
physician to serve as a preventive, cure, or in mitiga¬ 
tion of his particular ailment or disease; that while 
the druggist nearly always retains the prescription, this 
is for his own protection should a claim thereafter be 
made that the prescription had been improperly com¬ 
pounded. and it is not intended by so doing to question 
either the property right or the continuing interest 
therein of the person who paid for it and presented it 
to the druggist: that such person lias unquestionably 
his continuing right and interest in said prescription 
(unless it be a narcotic prescription, in which case the 
druggist is required by law to keep same on file for a 
period of two years for Government inspection) to 
have it refilled provided it calls for a bona fide medi¬ 
cinal preparation and is not used to evade the law; 
that this is in accordance with established usage and 
custom among druggists.” 
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The above reference to a narcotic prescription applies 
only to where a prescription is necessary under the law, not 
where it is not necessary under Section 6 of the Act; for it 
will be borne in mind that all the other provisions of the 
Act were not to be construed to apply to the exemptions of 
Section 6. 

As are the facts, so we find the authorities. 

Prof. J. H. Beal, a member of the Board of Trustees of 
the United States Pharmacopoeia, and a recognized author¬ 
ity on pharmacy, nationally and internationally, criticized 
the definition of these words in Treasury Decision 2213, 
which Treasury Decision 2309 amends, in a brief presented 
to the Commissioner of Internal Revenue last winter, as 
follows: 


“The word 'preparation’ as commonly employed and 
understood in pharmacy and medicine is a generic 
term, and includes compositions and mixtures prepared 
in accordance with the directions of physicians’ pre¬ 
scriptions as well as those prepared according to the 
printed formulas of the U. S. Pharmacopoeia and Na¬ 
tional Formulary. So well is this usage established 
that authors of pharmaceutical text books, after de¬ 
fining pharmaceutical preparations in general, proceed 
to explain that they are divided into certain classes, as, 
for example, into stock preparations, or those prepared 
according to the formulas of the U. S. Pharmacopoeia 
and National Formulary, and extemporaneous or mag¬ 
istral, or those prepared in accordance with the formu¬ 
las of physicians’ prescriptions. Popular usage, so far 
as it exists, is in conformity to medical and pharma¬ 
ceutical usage.” 

These statements are supported by numerous quotations 
selected by Professor Beal from standard authorities. He 
then quotes from Oldberg, “Pharmacy, Theoretical and 
Practical”; Parrish, “A Treatise on Pharmacy”; Stevens, 
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“A Manual of Pharmacy and Dispensing”; and Reming¬ 
ton. “The Practise of Pharamcy.” The quotation from 
Oldberg alone is given, it being typical of the others: 

“Stock preparations are pharmaceutical products 
made by such time-consuming methods that it is im¬ 
practical to prepare them for the occasion whenever 
wanted. They must, therefore, be kept in stock by 
the dispensing pharmacist.” (Page 15.) 

“Pxtempore preparations are those not kept in stock, 
but are freshly made whenever called for. They in¬ 
clude such preparations as may deteriorate or decom¬ 
pose in a comparatively short time, and medicines pre¬ 
pared in accordance with ‘magistral formulas,’ or pre¬ 
scriptions written by physicians.” (Page 16.) 

Professor Beal shows by Remington that there are sev¬ 
eral classes of official medicines in which both permanent 
and extemporaneous preparations are embraced, such as in 
plasters, powders, ointments, etc., which are generally kept 
on hand ready for use. If not called for soon, they be¬ 
come stale or deteriorated. Professor Beal then contends 
that: 


“There is no good reason for the distinction which 
is attempted to be made (in T. D. 2213 originally and 
subsequently in T. I). 2309) between the specific and 
general usefulness of extemporaneous and ready-made 
preparations. The same mixture may be and fre¬ 
quently is prescribed for a hundred different patients. 
The prescription file of any hospital or dispensing 
pharmacy will substantiate this statement.” 

As evidence of the intention of Congress to bring within 
the exemptions of- Section 6 preparations and remedies 
called for bv prescriptions containing a narcotic drug in the 
exempted quantity we find the word “dispensing” used in 
that section together with the words “sale, distribution, 
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giving away, or possession of preparations and remedies.” 
Evidently, as Professor Beal well stated, some act or func¬ 
tion was contemplated by the use of the word “dispensing” 
w hich was not covered by the words accompanying it. Ac¬ 
cording to the best authorities on pharmacy the word “dis¬ 
pensing’' is generally used to cover the operations of weigh¬ 
ing, measuring and mixing of ingredients, and includes all 
of the other manipulations involved in the putting up and 
delivery of preparations in accordance with the terms of 
physicians’ prescriptions. Professor Beal says that “dis¬ 
pensing” is a word of broader meaning than “compound¬ 
ing,” and includes not only the act of mixing, but also the 
operations of packaging, corking, labeling, wrapping and de¬ 
livery of a medicinal preparation. In support of this he 
cites Dunglison. “Medical Dictionary,” 1874, page 322; 
Gould. “The Illustrated Medical Dictionary,” 5th edition, 
page 379: “The New Standard Dictionary,” 1913, page 
728; the “Encyclopedic Dictionary” (British), Vol. 3, page ’ 
104: “The Art of Dispensing,” published by “The Chemist 
and Druggist,” London; “Practical Pharmacy,” 2d edition, 
E. \Y. Lucas, page 279; “Lectures on Practical Pharmacy,” 
by Barnard S. Proctor, 3d edition; “The Treatise on Phar¬ 
macy,” by Edward Parrish; “Art of Compounding,” by 
Wilbur L. Scoville; “Handbook of Pharmacy,” Coblenzt, 
2d edition; “Treatise on Pharmacy,” Caspairi, 4th edition; 
“Principles of Pharmacy,” Arnv, 1909. page 1056; “A 
Manual of Pharmacy and Dispensing,” 1909, Stevens, pp. 
395. 396; “Home Study in Pharmacy,” by Oldberg, p. 326; 
“The National Pharmaceutical Syllabus,” 2d edition, 1913, 
prepared by the American Pharmaceutical Association, the 
American Conference of Pharmaceutical Faculties and the 
National Association of Boards of Pharmacy, in which dis¬ 
pensing pharmacy is defined as “the extempore preparation 
or compounding of medicines”: “Lippincott’s New Medical 
Dictionary,” 2d edition, page 279. 
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In State vs. Bluefield Drug Co.. 27 S. E. 352, the Court 
said: 


“Now, what is a prescription? Webster defines it 
thus: ‘(Med.) A direction of a remedy or remedies 
for a disease, and the manner of using them; a medi¬ 
cal recij)e; also a prescribed remedy.' In the pre¬ 
scription before us two pints of whiskey are pre¬ 
scribed for Mr. (iibson as absolutely necessary for him 
as a medicine and not to be used as a leverage. Thus, 
the manner of using it is prescribed, and the amount 
is prescribed. As we understand it, where a remedy 
is prescribed by a physician for a patient, and ad¬ 
dressed to a druggist, when such prescription is pre¬ 
sented to the druggist he at once understands that the 
drug or medicine is to be furnished the person pre¬ 
senting the prescription, and he proceeds to fill it. Tltc 
physician does no! draw an order on the druggist, re¬ 
questing him to furnish the article, but he prescribes 
it for the patient; and this mode of prescribing for the 
patient is contemplated bv the statute when it provides 
that no sale of spirituous liquors or wine shall l>e made 
by any druggist under the provisions of this chapter, 
except upon the written prescription of a practicing 
physician.” etc. 

If the “direction of a remedy” is not the creation of a 
remedy or preparation, what is it? Does a druggist fill a 
prescription except as directed by a physician? 

Webster's definition of “prescription” as “a prescribed 
remedy” is confirmed in “W ords and Phrases Judicially 
Defined.” Vol. 6 p. 5521. 

The term “prescription” is also defined as follows: 

“(Med.) A formula, by a physician, directing the 
compounding and mode of administering medicines 
for a disease; also, colloqtiiallv. the remedy as pre¬ 
scribed/' 
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The broad significance of the term “prescription.” as 
distinguished from the mere piece of paper on which it is 
written as insisted by the trial Court is well stated in the 
case of In rc Will of Bruendl, 102 Wis. 45. 48. 

The Court here said: 

“ ‘Prescribe’ when used as applicable to physicians 
embodies the purpose of cure, remedy or alleviation. 
The word means ‘to advise, appoint or designate as a 
remedy for disease.’ Cent. Diet. Indeed, the counsel 
for proponents has the same understanding. He says 
in his brief: ‘The word “prescribing,” used in the 
statute, does not only apply to prescribing medicines. 
It has a broader sense. After a physician has exam¬ 
ined a patient he may find that the patient does not 
need any medicine, but that he needs different air. dif¬ 
ferent food, different employment, etc., and advises 
him what to do so as to regain his health.’ We think 
therefore that the purpose to cure or alleviate is an 
essential element in the meaning of the words ‘to pre¬ 
scribe as a physician,’ as used in the statute, and that 
the prohibition against disclosing information only 
applies when such purpose is present.” 

If a physician does not by his prescription, written or 
oral, create a preparation or remedy, as the trial Court 
contends, where is his purpose to cure or alleviate? I low- 
can such a purpose l>e effectuated? What is the patient to 
receive in return for what he pays his physician? If the 
physician does not create the preparation or remedy, who 
does? If the druggist creates the preparation or remedy, 
why consult a physician and pay him for a prescription? 
The druggist, of course, does create remedies but such as 
he creates are compounded in accordance with his own 
formulas and held out to the public as such. In these cases 
the druggist is regarded by the Government as a manufac¬ 
turer, never as a physician. 
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The term “prescribe” has been held to go even farther 
than construed In re Will of Bruendl. Indeed, the law of 
Alabama treats “prescribing” and “administering” as sy¬ 
nonymous terms. The statute is quoted in Brinson vs. The 
State, 89 Ala. 105, as follows: 


“This Act shall not be construed or held * * * 

to prevent a regularly licensed and practicing physician 
from administering any of the above named liquors 
whenever he deems it necessary; provided said physi¬ 
cian must first make and sign an oath * * * that 

he will not prescribe any of said intoxicating bever¬ 
ages except in cases of absolute necessity, etc.” 

The word “administer” is defined in Bean vs. People, 33 
Mow. Pr. ( X. V.) 66, 69. upon the authority of the Impe¬ 
rial Dictionary, as follows: 


a i 


Administer* means to give as a dose; to direct or 
cause to be taken, as medicine.” 


!u this case the Court said: 


“To administer medicine is to direct and cause it to 
be taken.” 

It will be seen that the definition of “administer” and 
“prescribe” is the same insofar as they constitute a direc¬ 
tion of a remedy for a disease, or cause it to be taken. 

In other words, a physician by his prescription not only 
creates a preparation or remedy, but directs or causes it to 
lie taken to effect a cure of disease, or alleviation of pain 
and suffering. 

That a prescription is much more than the mere piece 
of paper on which it is written, as insisted by the trial 
Court, is pointed out in Edwards vs. The State. 121 Tnd. 
453, where the Court said: 
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“A written prescription is evidence of a tangible 
and lasting form, putting on record a professional 
man as having deliberately advised his patient, etc.” 

The distinction between the relation of the physician and 
the druggist to a prescription is perhaps best explained in 
Ray vs. Burbank, 61 Ga. 505, in which case the Court 
clearly defined the function of the druggist, in these words: 

“To fill a prescription is to furnish, prepare and 
combine the recjuisite materials in due proportion as 
prescril>ed.” 

« 

It is clear that what the druggist does is purely minis¬ 
terial in relation to a prescription. He combines the re¬ 
quisite materials into a remedy, but the combination of these 
materials is directed or created by the physician in the pre¬ 
scription. Therefore a prescription does create the prepara¬ 
tion or remedy. 

Xo less an authority than the Treasury Department it¬ 
self has recognized the broad scope and meaning of the 
term “prescription,” having gone so far as to declare in 
Treasury Decision 2200, issued May 11, 1915, that: 

< 

“This office construes the words ‘dispensed, distrib¬ 
uted, or prescribed,’ used in the Act (Harrison Nar¬ 
cotic Act), as synonymous, and that a physician, den¬ 
tist, or veterinary surgeon ‘dispenses’ within the mean¬ 
ing of the law when he writes a prescription calling 
for any of the narcotic drugs to be filled by a regis¬ 
tered dealer.” 

If a physician “dispenses within the meaning of the law 
when he writes a prescription calling for any of the nar¬ 
cotic drugs to be filled bv a registered dealer,” what 
floes he dispense? The narcotic drugs, mixed with other 
medicinal ingredients, of course. Consef|uently the 
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prescription and the remedy are and must be one and 
the same, if Treasury Decision 2200 means what it says. 
Evidently the trial Court overlooked this construction by 
the Executive Department of the Government designated 
by Congress to administer the law; otherwise that Court 
would never have said that a physician by his prescription, 
written or oral, does not create a preparation or remedy, 
lie not only creates but he dispenses it, according to the 
ruling of the Treasury Department quoted. “Prescription” 
and “remedy” are synonymous. The writing of the pre¬ 
scription by the physician means the dispensing of the 
remedy it prescribes. So says the Treasury Department. 

All of which shows that in the eyes of the law, as well as 
in “usage and custom,” a physician does create a prepara¬ 
tion and remedy by his prescription. That is what he is 
paid to do. That is what a prescription is intended to do 
and such a contention is in complete harmony with the 
actual practice of medicine, rather than a contention to 
“overturn the entire theory of the practice of medicine.” 

The intendment of enacting Section 6 into the Harrison 
Act being thus made clear, let us examine the opinion of the 
Court below in the light of the legislature’s avowed purpose. 

The learned Court said : 

“However, apart from the right of the relator to in¬ 
stitute the present mandamus proceedings, it seems 
clear that the duty imposed upon the respondents in 
relation to the Harrison Narcotic Law to ‘make all 
needful rules and regulations for carrying the provi¬ 
sions of this act into effect’ required in its performance 
the exercise of a high degree of judgment and discre¬ 
tion. 

“It is quite true that the law can not be amended by 
a regulation issued by the respondents in virtue of the 
power conferred upon them under section 1 of the law. 
The regulations must be in harmony with the law and 
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in an appropriate proceeding a mere arbitrary and un¬ 
warranted exercise of power by the respondents might 
be held invalid by the court. 

“In this case, however, the respondents have acted. 
They acted under the power given them to provide the 
appropriate administrative details for enforcing the 
Harrison Narcotic Law, including, of course, section 6 
of that law. The exercise of such a power certainly 
can not l)e said to be ministerial. In Field vs. Clark, 
143 U. S. 694, the court said : 

“ ‘The legislature can not delegate its power to 
make a law, but it can make a law to delegate a power 
to determine some fact or state of things upon which 
the law makes, or intends to make, its own action 
depend. To deny this would be to stop the wheels 
of government. There are many things upon which 
wise and useful legislation must depend which can 
not be known to the lawmaking powers and must, 
therefore, be a subject of inquiry and determination 
outside of the halls of legislation.’ ” 

We can see at a glance wherein the lower court erred in 
applying the above referred to case to the case at bar, for 
the legislature, having the right to delegate a constitutional 
power to Respondents “to determine some fact or state of 
things upon which the law makes, or intends to make, its 
own action depend,” did not do so in the case at bar for two 
very good reasons: 

First: Because to have done so would have gravely im¬ 
periled the constitutionality of the Act itself, by assuming to 
legislate with regard to the police powers of the several 
States (a question to l)e hereinafter taken up for discus¬ 
sion ), and 

Secondly: Because the intent and purpose of Section 6 of 
the Act was to exempt these particular narcotic drugs in 
quantity as enumerated for medicinal purposes, from the 
other provisions and requirements of the Act. 
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I he line of demarcation and distinction between delegat¬ 
ing a power to make a law, and vesting by legislative act a 
power to carry a law into effect, is sharply and clearly drawn 
in the field v. Clark case, supra. The former is impossible; 
the latter possible. In the case at bar, when the Statute was 
enacted it said to the Respondents in terms—and such terms 
as hardly justified a mistake being made concerning them— 
you can make your “needful rules and regulations for car¬ 
rying the provisions of this Act into effect,” but you can not 
make any rules or regulations to prevent “carrying the pro¬ 
visions of this Act into effect,” because that would make a 
new law. 

Now as “the provisions of this Act shall not be construed 
to apply” to Section 6, and it is borne in mind that the ex¬ 
emptions therein named are entirely divorced from any 
possible regulation affecting the other provisions of the Act, 
is it not plain that any attempted regulation which seeks to 
change the mandator}' direction of Section 6 to exempt to 
Relator one-fourth of a grain of moqdiine in two fluid 
ounces when compounded with other ingredients into a Ixma 
fide medicine,—such as was the medicine prescribed and sold 
him by Dr. Rogers,—into an exemption only when in the 
form of a stock preparation and remedy, to be taken from 
the druggist’s shelves, enacted bv such regulation a new 
law in the place of the old one. 

Thus when the Statute said to Respondents, You exempt 
any medicinal preparation and remedy containing a narcotic 
drug when used in its enumerated quantity, it meant that 
and nothing more; and certain it is that under this authority 
cited by the learned trial Court, the provisions in the Act 
“to make all needful rules and regulations for carrying the 
provisions of this Act into effect” conveyed no power to the 
Respondents to so change Section 6 as to make another and 
a different law thereof by way of T. D. 2309 amendment. 

Again says the lower Court: 
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“If the existing regulations were abrogated by judi¬ 
cial order, and new ones, proper in the judgment and 
discretion of the officials, were promulgated, and they 
did not suit the petitioner, he would be again before 
tlie court for another writ of mandamus to compel 
the Respondents to abrogate the new regulations and 
to promulgate still others. The mere statement of that 
proposition shows that the Relator seeks the review of 
an act of official discretion by the prerogative writ of 
mandamus.” 

The direction of the Statute under Section 6 was to ex¬ 
empt, and whether petitioner (Relator) would be again be¬ 
fore the court for another writ of mandamus, would depend 
entirely upon whether Respondents were seeking to carry 
out the law, or enact a new law better to their liking. 

If commanded to do any specific thing without any “ifs” 
and “lnits” about it, there can scarcely be much of discretion 
vested in you to say whether you will or you won’t, or you 
will do it in this form or in some other form, although you 
will not do it in the form prescribed. 

Clear to the point of this demarcation is every adjudicated 
case on mandamus to be found in the books. 

Take the case cited by the learned justice below—Louis¬ 
iana vs. McAdoo, 234 U. S., 627, and does it not emphasize 
Relator’s right to the writ of mandamus under the facts 
as disclosed by this Record? 

For having shown that Relator had a distinct legal inter¬ 
est in the proper carrying into effect of Section 6 of the Act 
by the Respondents, and having furthermore shown that the 
Respondents were required to do a particular thing insofar 
as Section 6 of the Act is concerned—divorced as it was 
from all the other provisions of the Act—viz: exempt prep¬ 
arations and remedies containing the narcotic drugs therein 
named when used in their prescribed quantities for medi¬ 
cines, there was not, and could not be the exercise of any 
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judgment or discretion in carrying out the requirements of 
said Section 6, and “such an act would be ministerial only.’’ 

A case directly in point is U. S. vs. Eaton, 144 U. S. 677. 
Here the Act authorized the Commissioners to make rules 
for carrying the statute into effect, hut imposed no penalty 
for failing to observe his regulations. One of its sections 
required a dealer to keep books showing certain facts, and 
provided that he should conduct his business under such 
surveillance of officers as the Commissioner might by regula¬ 
tion require. Another section imposed a penalty of $1,000 
if any dealer should knowingly omit to do anything “re¬ 
quired bv law.” Regulations were made and Eaton failed 
to keep the books required by the regulations, but there was 
no allegation that lie omitted anything “required by law.’’ 
The court held that while a violation of the regulation might 
have been punished as an offense if Congress had so enacted, 
it had made no such provision. Congress required the dealer 
to keep books rendering return of material and products, 
but imposed no penalty for failing to do so. As Mr. Justice 
Tamar said, referring to U. S. vs. Eaton in U. S. vs 
Grimaud, 220 U. S. 506: 

“The Commissioner went much further, and required 
the dealer to keep books showing oleomargarine re¬ 
ceived, from whom received, and to whom the same 
was sold. It was sought to punish the defendant for 
failing to keep the books required by the regulations. 
Manifestly this was putting the regulations above the 
statute. The Court showed that when Congress enacted 
that a certain sort of book should be kept, the Commis¬ 
sioner could not go further and require additional 
books; or. if he did make such regulation, there was 
no provision in the statute by which a failure to comply 
therewith could be punished. * * * But the very 
thing which was omitted in the oleomargarine act has 
been distinctly done in the Forest Reserve Act, which. 
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in terms, provides that ‘any violation of the provisions 
of the Act or such rules and regulations (of the Secre¬ 
tary) shall be punished’ as prescribed in Section 5388 
of the Revised Statutes as amended.” 

In U. S. vs. Antikamnia Chemical Co., 231 U. S. 419, 
we again find the highest court making a clear distinction 
between the power of executive officers of the Federal Gov¬ 
ernment to make and enforce a regulation which is within 
their authority under the law and one which is an addition 
to the law. in this case the question arose as to the power 
of the Secretaries of Agriculture, Commerce and Labor and 
of the Treasury Department to issue and enforce a regula¬ 
tion under the hood and Drugs Act requiring the company 
to state on its label the quantity or proportion of acetanilid, 
or any derivative or preparation of any such substance con¬ 
tained in the container. The company’s lal>el stated that the 
package contained a certain number of grains of acetphene- 
tidin, but the Government insisted that under the regulation 
issued by the three Secretaries the label should have stated 
further that acetphenetidin is a derivative of acetanilid. 
Delivering the opinion of the court, Mr. Justice McKenna 
said: 


“The purpose of the Act (Food and Drugs Act) «s 
to secure the purity of food and drugs, and to inform 
purchasers of what they are buying. Its provisions are 
directed to that purpose, and must lie construed to effect 
it. Section 3 gives the Secretary of the Treasury, 
Secretary of Agriculture and Secretary of Commerce 
and Labor power to ‘make uniform rules and regula¬ 
tions for carrying out the provisions’ of the Act. * * * 
It adopts the definitions of the U. S. Pharmacopoeia or 
National Formulary, and provides that the term ‘mis¬ 
branded’ as used in the Act, ‘shall apply to all drugs 
* * * the package of wTiich shall bear any statement, 
design, or device regarding such article, or the ingredi- 
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ents or substances contained therein, which shall be 
false or misleading- in any particular.’ And, further, 
in case of drugs, an article shall be deemed to be mis¬ 
branded ‘if the package fail to l>ear a statement on the 
label of the quantity or proportion’ of certain enumer¬ 
ated substances ‘or acetanilid, or any derivative or prep¬ 
aration of such substances contained therein.’ * * * 
First as to the power of the Secretaries. It is un¬ 
doubtedly one of regulation only, and administrative 
power only, not a power to alter or add to the act. 
* * * This much is clear—there is no obscurity in 
the words and purpose of the law. The query then oc¬ 
curs. such being the words and purpose, if the quantity 
or proportion of the substances or any derivative or 
preparation of them must l>e stated, is it administrative 
of the law or additive to it to require by regulation that 
not only the name of the derivative or preparation be 
stated, but from what substance derived or of what it is 
a preparation? It certainly can not be said that the 
purpose of the law is not exactly fulfilled by the regula¬ 
tion. If it fulfills the purpose of the law, it can not l>e 
said to be an addition to the law, unless, indeed, it can 
be contended that the law provided a means for its 
defeat by the easy device of mysterious names.” 

As in U. S. vs. Grimaud it is shown that the Secretary 
of Agriculture did not “go outside of the circle of that 
which the Act (Forest Reserve) itself has affirmatively 
required to be done.” so in U. S. vs. Antikamnia Chemical 
Co. the Court points out that the regulation issued bv the 
three Secretaries is not “an addition to the law.” 

Treasury Decision 2309, however, not only went outside 
the circle of Section 6, but plainly is an addition to the law 
by way of amendment. 

In the case of Green vs. Mumford. 5 R. T. 472. cited in 
the State of Mississippi vs. Andrew Johnson. 71 U. S. 475. 
18 Law Ed. 438, 439, and in the latter case the Court said, 
in regard to officers: 
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“ ‘If they are departing from the power which the 
law has vested in them; if they are assuming to them¬ 
selves a power over property which the law does not 
give them, this Court no longer considers them as acting 
under their commission, but treats them as individuals.’ 
By the same principle the President, when acting in 
opposition to the Federal Constitution may be treated as 
an individual. * * * If the President be exempt, why 
not his Cabinet Officers? They all constitute but parts 
of the Executive Department of the Government; yet, 
in the case of Marbury vs. Madison, 1 Cranch 175, it 
was decided that the acts of the Secretary of State were 
the acts of the President, and that the Secretary might 
be subjected to the process of mandamus." 

To the same effect see: 

U. S. ex rel. Daly vs. MacFarland, 28 App. D. C. 
552, 570. 

American School of Magnetic Healing vs. McAn- 
nulty, 187 U. S. 108. 

U. S. ex rel. Romero vs. Cortelyou, 26 App. D. C. 
298. 

Griffin vs. U. S. ex rel. LeGuyer, 30 App. D. C. 291. 

It can hardly be claimed that the respondents in the case 
at l>ar can exercise discretion in making all needful rules 
and regulations for the enforcement of the Harrison Act 
to the point of adding to, altering or amending it to the 
injury of a citizen of the United States and that such citizen 
is without relief and must be left to the arbitrary action 
of an executive officer whose action is unauthorized by any 
law. 

The Court erred in holding T. D. 2309 to be constitutional 
and legal, when it is shown on its face to be a usurpation 
of the Police Powers of the several States, in contravention 
and violation of the Constitution of the United States. 
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Tins because the regulation of the practice of medicine 
and the compounding and dispensing thereof is clearly the 
exercise of the Police Powers of the several States 

Congress deliberately enacted the Harrison Law as a 
Revenue measure because it recognized the constitutional 
inhibition against the enactment of a police measure. As 
Mr. Justice Holmes said in U. S. vs. Jin Fuey Moy, Con¬ 
gress gave the Harrison Act a thin coating of constitution¬ 
ality by enacting it under the guise of a revenue measure. 
The theory of the late Dr. Hamilton \\ right, American 
delegate to the International Opium Convention at The 
Hague, who originally drafted the Harrison bill to effectuate 
the Treaty, was that the Federal act should merely provide 
the machinery for the keeping of records of all transactions 
in narcotic drugs for the purpose of obtaining evidence of 
the abuse of their use. to be available to the State authori¬ 
ties for such action as they, in the exercise of their police 
powers, might see fit to take. .Nowhere does the Harrison 
Act undertake to make the distinction between “preparations 
and remedies’' containing a narcotic drug sold on a phy¬ 
sician’s prescription, and those sold from a druggist’s shelf, 
for the obvious reason that to thus differentiate would con¬ 
stitute the exercise of the police powers of the State by 
Congress in contravention of the Federal Constitution. 

As is well known, the States invariably have regulated 
the practice, compounding and dispensing of medicines and 
drugs through the enactment of their laws requiring phy¬ 
sicians and pharmacists to qualify under certain prescril>ed 
conditions and otherwise regulating the manner of prepar¬ 
ing and dispensing drugs and medicines. 

This line of demarcation between Federal and State au¬ 
thority. where the former dares not trespass upon the latter, 
has long been established. 

Thirty-nine states of the Union have exercised their 
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police powers in the enactment of laws designed to control 
the use, or prevent the abuse of the use of habit-forming 
drugs, and it should be remembered that the purpose of 
Congress as declared by Congress is “to aid the States to 
more effectually enforce their laws to restrict narcotics to 
legitimate medical channels.” Congress has also exercised 
its police power where it can under the Constitution, in the 
District of Columbia, where Congress acts as the State 
Legislature, and here we find an enactment of a narcotic 
law for the District containing practically the exemptions 
of Section 6 of the Harrison Act, also the creature of Con¬ 
gress. Congress enacted the District narcotic law, Section 
11, before it placed the Harrison Act on the statute book, 
so it confirmed its intention and purpose to make the exemp¬ 
tions provided so that legitimate medical channels would 
not be obstructed. 

Notwithstanding that practically all of the States have 
laws containing substantially the same exemptions as those 
in Section 6 of the Harrison Act—exemptions based on the 
practical experience of the legitimate medical and pharma¬ 
ceutical professions—Treasury Decision 2309 annuls them 
as it does those of the Federal Act. More than this, Treas¬ 
ury Decision 2309 conflicts with the narcotic law of the 
District of Columbia. Here we have Congress exercising 
its police powers directly for the District in lieu of a State 
Legislature, but in the face of the exemptions Congress 
placed in the District narcotic law, which are virtually the 
same as in the Harrison Act, respondents have seen fit to 
alter or amend them by issuing Treasury Decision 2309. 

In consequence the administrative officers of the District 
of Columbia find themselves in the embarrassing, if not 
impossible, position of being required by the local Narcotic 
Law, under its plain mandatory provision, to exempt from 
the application of the law all preparations and remedies 
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described in Section 6 of the Harrison Act, as well as Sec¬ 
tion 11 of the District of Columbia Narcotic Law, and at 
the same time not make these exemptions as directed by T. 
D. 2309,—except in the case of preparations and remedies 
found on druggists’ shelves. Likewise the administrative 
officers of the thirty-nine States and Territories acting under 
their own State narcotic laws, all of which contain the 
exemptions of Section 6 of the Harrison Act, find them¬ 
selves in exactly the same difficulty and dilemma. More¬ 
over, the consuming public is l)eing governed bv bederal 
and State laws in conflict with a Federal regulation. 

As concrete proof that Congress appreciated the consti¬ 
tutional limitations on its power, we find the following in 
House Report No. 23, 63d Congress, 1st Session: 

“There is a real, and one might say, even desperate 
need of Federal legislation to control our foreign and 
interstate t) attic in habit-forming drugs, and to aid 
both directly and indirectly the states more effectually 
to enforce their police laws designed to restrict nar¬ 
cotics to legitimate medical channels." 

If T. D. 2309 is a proper exercise of authority by the 
executive officers, under the Act, and the Federal Govern¬ 
ment can go so far as to differentiate between freshly pre¬ 
pared and ready-made preparations containing a narcotic 
drug in negligible quantity intermixed with other ingredi¬ 
ents of medicinal virtue, and determine the rights of the 
citizens of the states—manufacturer, physician, pharmacist 
and lavman—as to the manufacture, use and sale of such 
preparations, is there any limit whatever on the exercise of 
the police powers of the States by the Federal Government ? 
Does the refilling of a narcotic prescription, where it is 
written, filled and dispensed within the District of Columbia 
constitute “foreign or interstate traffic in habit-forming 
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drugs’? Manifestly it does not. Clearly this is an intra¬ 
state transaction and entirely within the exclusive police 
powers of the local sovereign. True, Congress legislates 
for the District of Columbia in the capacity of a state legis¬ 
lature, and has enacted a local narcotic law for the District, 
but T. D. 2309 has not been issued as a regulation for the 
enforcement of the District of Columbia narcotic law. What 
is more, the District of Columbia narcotic law makes no dis¬ 
tinction whatever between freshly prepared and ready-made 
preparations and remedies containing a narcotic in an ex¬ 
empted quantity. The District of Columbia narcotic law 
contains the same exemptions in substance as Section 6 of 
the Harrison Act. Consequently, in issuing and enforcing 
T. D. 2309 the executive officers of the Federal Government 
have deliberately disregarded the express exemptions of the 
local narcotic law and violated its mandatory provisions in 
the same manner as they have violated the provisions of 
Section 6 of the Harrison Act, directing them to construe 
all of the provisions of the Federal Act so as not to apply 
to the exempted preparations and remedies, including Re¬ 
lators. If the issuance and enforcement of T. D. 2309 by 
Respondents do not constitute an invasion of the police 
powers of the States and the District of Columbia, in contra¬ 
vention of the Federal Constitution, the powers expressly 
reserved to the States have never been invaded. 

Have respondents a constitutional right under the law, or 
under the regulation in question, to exercise the police pow¬ 
ers of the States? In Kellar vs. United States, 213 U. S. 
737, Mr. Justice Brewer said: 

“It is unnecessary to determine how far Congress 
may go in legislating with respect to the conduct of an 
alien while residing here, for there is no charge against 
one; nor to prescribe the extent of its power in punish¬ 
ing wrongs done to an alien, for there is neither charge 
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nor proof of any such wrong. So far as the statute 
or the indictment requires, or the testimony shows, she 
was voluntarily living the life of a prostitute, and was 
only furnished a place by the defendant to follow her 
degraded life. W hile the keeping of a house of ill-fame 
is offensive to the moral sense, yet that fact must not 
close the eye to the question whether the power to pun¬ 
ish therefor is delegated to Congress or is reserved to 
the State. Jurisdiction over such an offense comes 
within the accepted definition of the police power. 
Speaking generally, that power is reserved to the States, 
for there is in the Constitution no grant thereof to 
Congress.” 

In Patterson vs. Kentucky, 97 U. S. 501, the following 

appears: 

“ ‘In the American constitutional system,’ says Mr. 
Cooley, ‘the power to establish the ordinary regulations 
of police has been left with the individual States, and 
can not 1 >e assumed by the National Government.’ 
Cooley Const. Lim. 574. While it is confessedly diffi¬ 
cult to mark the precise boundaries of that power, or 
to indicate, by any general rule, the exact limitations 
which the States must observe in its exercise, the ex¬ 
istence of such a power in the States has been uniformly 
recognized in this Court. Gibbons vs. Ogden. 9 Wlieat. 
1; License Cases, 5 IIow. 504; Gilman vs. Philadelphia, 
3 Wall. 713; Henderson vs. New York. 92 U. S. 259; 
* * * It is embraced in what Mr. Chief Justice 
Marshall, in Gibbons vs. Ogden calls that immense 
mass of legislation which can l>e most advantageously 
exercised by the States, and over which the national 
authorities can not assume supervision or control.” 

Viewed as a police measure, or from the standpoint of 
preventing the abuse of the use of habit-forming drugs, the 
public health and moral considerations, the Harrison Act 
provides in specific terms in Section 6 that the provisions 
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of the Act shall not be construed to apply to the sale, distri¬ 
bution, giving away, dispensing, or possession of prepara¬ 
tions and remedies which do not contain more than the 
quantity of narcotic drug enumerated, provided they are 
sold, distributed, given away, dispensed or possessed as 
medicines and not for the purpose of evading the intentions 
and provisions of the Act. The purpose of Congress in 
enacting Section 6 is best told by Congress itself in Report 
No. 23, 63d Congress, 1st Session, expressed in the follow¬ 
ing language: 

“Section 6 exempts from the provisions of this Act 
(Harrison Act) preparations and remedies which con¬ 
tain so small a proportion of narcotics as to render it 
impossible that they should become habit-forming 
drugs.” 

The object of the Harrison Act is well stated in Article 
9, of the International Opium Convention as follows: 

“The contracting powers (including the United 
States) shall enact pharmacy laws and regulations in 
such a way as to limit the manufacture, the sale ami 
the use of morphine, cocaine, and their respective salts 
to medical and legitimate uses only, unless existing 
laws and regulations have already regulated the matter. 
They shall cooperate among themselves in order to 
prevent the use of these drugs for any other purpose.” 

Evidently, the executive officers were unmindful, or not 
advised, of the intent of Congress and of the treaty powers 
to exempt preparations and remedies containing narcotic 
drugs in negligible quantities made and dispensed for “med¬ 
ical and legitimate uses” when they promulgated T. D. 2309, 
which clearly prevents the effectuation of such intent and 
purpose. 
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Treasury Decision 2309 not only places Relator’s prepar¬ 
ation w ithin the law when it is clearly exempted because it 
contains “so small a proportion of narcotic as to render it 
impossible that it should Income habit-forming,’’ but ap¬ 
plies the provisions of the Harrison Act to all other medic¬ 
inal preparations and remedies containing a narcotic drug 
in the exempted quantity, unless ready-made and prepared 
in accordance with the U. S. Pharmacopoeia, National 
Formulary or other recognized or established formula usu¬ 
ally carried in stock by a dealer and sold without a pre¬ 
scription, although clearly not habit-forming. Treasury 
Decision 2309 distinguishes between preparations according 
to whether they are kept in stock or are freshly prepared 
when delivered, which the statute does not do, instead of 
making a distinction between preparations based u]x>n the 
quantity of narcotic drug contained, which the statute does 
do, because the latter determines whether thev are habit- 
forming—the paramount consideration. The sole intent 
and purpose of the Harrison law is to properly restrict and 
limit the sale of preparations containing the specified nar¬ 
cotic drugs in quantities which make them habit-forming. 
Nowhere in the statute is there to found an expression of 
its purpose to regulate the manner in which medicinal prep¬ 
arations shall lx* manufactured, or to differentiate between 
reardv-made and freshly-made preparations, at the expense 
of and to the embarrassment of the public, the medical 
profession and the drug trade. 

The preparation called for by Relator’s prescription is 
essentially a legitimate medicine. Its ingredients are well- 
known to the medical and pharmaceutical professions and 
to the drug trade and serve the purposes necessary for and 
useful to the public. 

Ammonium chloride, one of the ingredients of Relator’s 
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preparation, performs the function of increasing the secre¬ 
tions from the lungs, aiding in throwing off phlegm. 

Morphine sulphate, the only narcotic drug in the prepa¬ 
ration, allays the irritation of coughs and saves the lungs 
from the strain of coughing, thus performing a very import¬ 
ant function. 

Syrup of scillae, or squills, another ingredient of the 
preparation, increases the secretions from the lungs and 
skin and encourages the action of the kidneys so as to throw 
off the waste of the system. 

Pruni. virg., or virginiana, the last ingredient of the 
preparation, is a vehicle for the ingredients, also serving 
a necessary and useful purpose as a medicant. 

The quantity of morphine sulphate in the preparation, as 
stated, is *4 a grain to two ounces of medicinal mixture, 
whereas the law allows *4 grain of morphine to one fluid 
ounce, deeming the quantity harmless when mixed with 
other ingredients of medicinal properties and used in good 
faith as medicine. 

To sustain Relator’s contention that his petition does 
state facts sufficient to justify the issuance of a writ of 
mandamus, attention is invited to the absurdity and incon¬ 
sistency of Treasury Decision 2309 in its practical opera¬ 
tion, at the expense of the public welfare. Take the well- 
known preparation or remedy for coughs “White Pine 
Compound,” only one of hundreds which are similarly 
treated by the decision in question. “White Pine Com¬ 
pound” is prepared in accordance with the National Formu¬ 
lary. Tt contains one-fourth grain of morphine sulphate 
to the fluid ounce, together with 40 grains of White Pine 
bark, 40 grains of Wild Cherry, 5 grains of spikenard, 5 
grains of Balsam Poplar buds, 4 grains of Sanguinaria, 
3 T 4 grains of sassafras and 3 grains of chloroform: dose 
one to two fluid drachms. “White Pine Compound” is ex- 
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empt from the provisions of the Harrison Act, and may be 
purchased at any drug-store without a prescription, in any 
quantity. If, however, a physician wrote a prescription 
for a mixture containing the identical ingredients of “White 
Pine Compound’’ in the same proportionate quantities, 
omitting the name “White Pine Compound,” because he 
desired his patient to have a fresh instead of a stale mix¬ 
ture. which would benefit the patient, a druggist could not 
refill that prescription under Treasury Decision 2309 be¬ 
cause it would not call for a “ready-made compound mix¬ 
ture." The druggist could furnish “White Pine Compound” 
in stock on a shelf if the physician’s prescription called for 
that stock remedy bv name, or he could sell it without a 
prescription as often as called for, but he could not dis- 
pense the ingredients of that compound freshly mixed by 
refilling a prescription calling for such ingredients by their 
individual names, under the Treasury Decision in question. 

The Treasury Department insisted during a discussion of 
Treasury Decision 2213, which Treasury Decision 2309 
amends, that Section 6 could not be construed as exempting 
preparations called for by prescriptions containing an ex¬ 
empted quantity of narcotic drug because Section 2 of the 
Act prohibits the sale of narcotic drugs except upon an 
official order blank or upon a prescription of a registered 
physician ( Sub-sect ion (b)). The exemptions provided in 
Section 2 are specifically limited to the provisions of Sec.2, 
whereas the exemptions provided in Section 6 are intro¬ 
duced by the following language: 

“That the professions of this Act shall not be con¬ 
strued to apply to the sale, distribution, giving away, 
dispensing, or possession of preparations and remedies 
which do not contain more than” the exempted quan¬ 
tities of narcotic drugs within the purview of the act. 
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In other words, Congress made it perfectly clear that 
the provisions of Section 2 and of every other section of the 
Act shall not be construed to apply to the preparations and 
remedies exempted in Section 6. The purpose of Congress 
in enacting Sections 2 and 6 is easily understood. Section 
2 restricts the sale of narcotic drugs to such as are dis¬ 
pensed on an official order blank, or a physician’s prescrip¬ 
tion, in order that the Government may have complete 
records of all such sales for the period required by the law, 
so as to enable it to note where sales are abnormal and the 
use of the drugs is being abused. 

Section 2 thus providing for the making and keeping of* 
complete records of all sales of habit-forming drugs for the 
purpose stated, Section 6 provides that all preparations and 
remedies containing such a small quantity of narcotic drug 
that they can not be habit-forming shall not be subject to 
any of the provisions of the law. Thus Congress provided 
protection for the health and morals of the people where 
the use of narcotic drugs may be abused and at the same 
time took precautions not to deprive the public of necessary 
preparations or medicines containing a narcotic drug in such 
small quantity that their use is not likely to be abused, or 
to embarrass the legitimate medical and pharmaceutical pro¬ 
fessions. The apprehension of the Government that abuse 
of the use of narcotic drugs may be committed under Sec¬ 
tion 6 is not justified because Congress wisely foresaw the 
danger in making the exemptions and was careful to insert 
in Section 6 the proviso: 

“That such remedies and preparations (those ex¬ 
empted) are sold, distributed, given away, dispensed 
or possessed as medicines and not for the purpose of 
evading the intentions and provisions of this Act.” 

The moment the Government can produce evidence that 
the exempted preparations and remedies are not sold or 
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dispensed or possessed as medicines but for the purpose of 
evading the law, it can obtain a conviction beyond doubt. 

This suit does not involve the restraining of the assess¬ 
ment and collection of a tax of the United States. 

It seeks to compel the abrogation of a regulation inter¬ 
preting Section 6 of the Harrison Act which expressly ex¬ 
empts from assessment and taxation the subject-matter of 
the suit. It can not be said that Section 6 anywhere pro¬ 
vides for the assessment and collection of the revenue, be¬ 
cause in specific terms Section 6 exempts from all the pro¬ 
visions of the Act, including registration and taxation, the 
preparations and remedies described therein. 

For the foregoing reasons it is urged that this case be re¬ 
versed and remanded to the lower court with directions for 
the issuance of the writ of mandamus to Relator as prayed. 

Eugene C. Brokmeyer, 
Leonard J. Mather, 
Attorneys for Appellant. 
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When the Harrison Narcotic law was passed, it exempted 
to the people of the United States such an amount of nar¬ 
cotic drug for medicinal purposes as relator was attempting 
to use when prevented by T. D. 2309. 

That relator could have obtained the remedy sought un- 



der the local narcotic law (placed on the statute book long 
before the Harrison law was enacted), under the Harrison 
Act itself, as well as under the practice, custom and usage 
existing and governing in this jurisdiction among the doc¬ 
tors and druggists and the lay public, before respondents 
issued T. D. 230°). is clear from the Record. 

T. D. 2309, right in the teeth of l>oth statutes, sweeps 
away the long established practice, custom and usage as if 
a thing of naught. 

Does it when thus doing so aggrieve or injure relator as 
that he has the legal right to have his injury redressed, 
abated and corrected by mandamus? 

The question is fully answered, we think, bv this Court 
in the Alsop Process Company case (33 App. D. C., 472, 
478. 479); the Romero case (26 Appeals D. C.. 298, 300, 
301 ); and the Custis case (35 App. D. C., 247, 252), for, 
of course, by the precedents as thus laid down for us, are we 
to 1>e governed. 

In the Alsop Process Company case a w r rit of mandamus 
was sought against the Secretary of Agriculture l>ecause of 
a finding by that Department that bleached flour was adul r 
terated under the Food and Drugs Act * * * although 

no prosecutions would be made for six months * * *• 

whereby it was claimed relator would be injured, because 
thereby prevented from using its patented machine process 
for the making of bleached flour. 

Said the Court, speaking through Mr. Justice Robb: 

‘'Neither the relator nor its process is mentioned in 
this decision. The relator is neither the owner nor the 
manufacturer of bleached flour. * * * 

“Whilst it is true that there is a distinction between 
cases where the extraordinary aid of mandamus is in¬ 
voked merely for the purpose of enforcing or protect¬ 
ing a private right and cases where the purpose of the 
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application is the enforcement of a purely public right, 
the people at large being the real party in interest 
(High Extr. Legal Rem. Par. 430; 26 Cyc. Law & 
Proc., p. 404, and cases there cited), it has never been 
held, at least to our knowledge, that such an indirect 
and collateral interest as is here shown will sustain a 
petition for the writ.” 

Thus it will be seen that the right was denied in the Alsop 
Process case because relator had merely an indirect, col¬ 
lateral and remote interest; whereas, in the case at bar, re¬ 
lator Ashley’s interest was direct and immediate, and the 
injury was likewise a personal one to him. 

In the Alsop case, the Food and Drugs Act only affected 
adulterations of food, and therefore it was the bleached flour 
alone that was affected by the regulation complained of— 
not the machinery process for making it—while in the case 
at bar, the T. D. complained of directly took away from 
relator his right under the Harrison Act to obtain his medi¬ 
cine for the preservation of his health and the cure of his 
ailment. 

In the one case relator, not affected, had nothing pro¬ 
hibited ; in the other, he is directly prevented from enjoying 
his legal rights, because prohibited by T. D. 2309 from ob¬ 
taining what his doctor had prescribed as vitally necessary 
for him. 

But to fully appreciate the exact effect T. D. 2309 had 
upon relator's interest, let us examine the question a little 
more closely. Named a Treasury Decision, and having the 
force and effect of law, it was addressed “To collectors of 
internal revenue and others concerned” and says emphat¬ 
ically and unequivocally that section 6 of the Harrison law 
“does not apply to extemporaneous prescriptions” such as 
was relator’s. 

The collectors thereupon in the light of the duty thus 
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thrust upon them “noticed” the druggists rather than the 
rest of the public (presumably l>ecause the druggists formed 
the smaller class and were therefore the more easily reached; 
although it will lie observed T. D. 2309 issued its prohibi¬ 
tion to the people at large throughout the country) and thus 
cut off from them all freshly compounded narcotic medicinal 
preparations and remedies expressly, explicitly and pur- 
jxjsely granted them under the statute, while allowing them 
stock or stale narcotic preparations and remedies. 

\\ hat matters it then whether the respondents in the case 
at bar had said personally to relator: You will not be al¬ 
lowed to get what you need, the freshly made narcotic prep¬ 
aration; or said to their internal revenue collectors: You 
see to it that relator Ashley—or any one else for that mat¬ 
ter—does not get the narcotic medicine that is freshly pre¬ 
scribed for him. 

The effect would have lieen the same. 

In either case the relator would not and could not have 
obtained that which he needed and was privileged to have 
under the law; and the personal wrong and injury to relator 
would have been indicted just as much the one way as the 
other. 

How different from the Alsop case do we find the case 
at bar? 

In the one there was no attempted restraint upon the 
manufacture of relator's machinery, or, indeed, of its sale 
after its manufacture, and it is readily to be seen in this 
Alsop case that the relator had no more interest in the order 
complained of than had its sales agents, its workmen, or 
perchance its prospective purchasers; whereas in the case 
at bar, relator Ashley was directly deprived of his rights 
under the Harrison Act by the enactment of T. D. 2309. 

In the Alsop case the relator was not one of a class, but 
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stood alone; whereas relator Ashley is one of a class, and a 
large class at that, viz.: the public. 

In the Alsop case no injury had been inflicted upon the 
Alsop Company—everything was only in the future and 
problematical; wher^s jntl^e^case^ at bar the injury was im¬ 
mediate, direct, personaIjJoret^^a^LooaUmimg in that 
lie was not only prevented from obtaining his medicine, but, 
injured thereby in his bodily health, as well as deprived 
of his personal property without compensation. 

Therefore it is apparent that the promulgation of T. D. 
2309, which had the full force and effect of law, was the 
direct, proximate and efficient cause of relator being unlaw¬ 
fully deprived of his legal rights. 

It was not the exercise of an independent, voluntary or 
arbitrary act on the part of the druggist that broke the chain 
of causative happenings following upon the publication of 
T. D. 2309—for which the relator could have looked only 
to the druggist for his remedy—but rather was it the act of 
those in authority who thus spoke with a compelling influ¬ 
ence to the druggist, as is apparent from the Record. Drug¬ 
gists were ordered by the respondents by way of their 
treasury decision to refuse relator Ashley his medicinal 
preparation and remedy, and, of very necessity, obeyed the 
order. 

With the statute permitting relator to have his prescrip¬ 
tion refilled as medicine, and T. D. 2309 preventing, re¬ 
spondents directly inflicted a personal injury upon the re¬ 
lator, which, under the authority of the books, mandamus 
is the proper remedy to correct, because the only adequate 
one open to relator. 

Surely it can not be urged in a court of justice that the 
druggist should have disobeyed the law as it was made by 
these respondents? 
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J hen, if not, let its again restate the proposition without 
fear of contradiction or refutation: that it matters not 
whether the treasury decision in question issued directly 
to the present relator, or operated directly upon him through 
sequential and interdependent happenings—the necessary 
and consequential result of the order—for the injury 
thereby inflicted was just as direct the one way as the other. 

Moreover, as the court well said in this Alsop case, when 
referring to the decisions of the Supreme Court of the 
United States in the Hall and McComb cases: 

“The court went no further than to hold that the 
writ of mandamus may be issued at the instance of a 
private relator in all cases ‘where the defendant owes 
a duty, in the performance of which the prosecutor has 
a peculiar interest.* and also ‘in case of applications to 
compel the performance of duties to the public by cor¬ 
porations.’ *’ 

In the present case, then, the respondents owe to the pub¬ 
lic and to relator a ministerial duty, which duty was im¬ 
posed upon them hv the statute itself viz.: obedience to the 
mandatory instructions of section 6, and in the carrying out 
of this duty bv the respondents, relator has a “peculiar in¬ 
terest,’* viz.: the exemption of his preparation of medicine 
from all the other provisions of the act. This duty re¬ 
spondents not only failed to perform, but breached in the 
most violent and drastic wav when, bv their issuance of 
T. D. 2309, they prevented relator from having his prescrip¬ 
tion calling for his preparation and remedy refilled, and thus 
exempted to him under said Section 6. 

Therefore, there being no question as to respondents’ duty 
under said section 6,—because of the plain and mandatory 
direction therein set forth,—it is equally certain that relator 
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Ashley had a “peculiar interest” in the performance of that 
duty. 

His personal health and bodily ailment,—the very things 
the legislators sought to protect to him and the rest of the 
public,—yielded him that interest. His money interest, his 
property interest, insured it to him. 

So that, owing the duty to relator Ashley under the 
statute, these respondents breached it, and relator was there¬ 
by injured. 

All this is emphasized bv the Romero case (26 Appeals 
D. C., 298, 301) where the Postmaster General saw fit to 
take away the postoffice at Las Vegas to the injury of its 
citizens. 

In this case the law enjoined a duty upon the Postmaster 
General, and the citizens of Las Vegas had a “peculiar in¬ 
terest” in the continued performance of that duty,—that is 
a personal interest in having the postoffice stay there,—-and 
when the Postmaster General improperly tried to abolish 
the postoffice, the law stepped in and prevented. 

So in the case at bar, for here the Harrison Act imposed 
the continuing ministerial duty upon these respondents un¬ 
der its section 6 of exempting to the people throughout the 
country such preparations and remedies as relator Ashley 
was seeking to get when prevented by T. D. 2309. 

Relator Ashley and the rest of the public had a “peculiar 
interest” in the continued performance of that duty. 

This was a continuing duty these respondents owed to 
relator Ashley and every citizen of the United States. 

Their failure to observe and carry out that duty was its 
breach. 

When by the breach of their duty they directly affected 
relator Ashley by injuring his health and depriving him of 
his property without compensation, they so wronged and 
injured him as that he has the same right to the same remedy 
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which was afforded bv this Honorable Court in the Romero 
case. 

In the one case the law intervened and said to the Post¬ 
master General: You can not take away what the law has 
given,—you have no power or authority so to do. 

So, here, the law should say to these respondents: You 
have no right, power or authority to take away from this 
relator and the rest of the public what the law has expressly 
exempted and reserved to them for their own use and 
benefit. 

Again, and to repeat. With the granting of these express 
privileges to the citizens of the United States under section 
6 of the Act there went out simultaneously to the Govern¬ 
ment's officers—these respondents—a corresponding duty 
to see that the exemptions allowed to the people were made 
under the conditions section 6 of the statute prescril>ed, 
and when instead of making these exemptions, the respon¬ 
dents chose to prevent relator Ashley from obtaining such 
a preparation and remedy, there was such a violation and 
breach of their duty, in which undoubtedly the relator, as 
one of the public at large, ‘‘has a peculiar interest,” as 
plainly entitles him to the remedy sought. 

This ministerial duty in the present case, enjoined upon 
respondents by the act itself, was a continuing one, and when 
it was breached, no other adequate remedy was open to re¬ 
lator than by way of mandamus proceedings. 

To say relator Ashley could have sued the druggist, 
would have afforded this relator no remedy, for he could 
not have compelled the druggist by legal process to com¬ 
pound his medicine for him and certainly he could not re¬ 
cover damages against said druggist for his obedience to the 
law as directed by T. D. 2309. 

As was said in the Custis case (35 App. D. C.. 247, 252), 
where the question arose over the refusal of the Board of 


/ 
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Medical Supervisors of the District of Columbia to grant 
relator a license to practice medicine and surgery in the 
District ot Columbia, it was held by Mr. Justice Van Ors- 
del for the court that: 

> 

“if a lx)ard or officer deprives a citizen of a legal 
right to which he is clearly entitled, and the citizen 
has no right of appeal or other adequate remedy, the 
proper court will review the action and see that justice 
is done and legal rights preserved.” 

Mere relator Ashley was deprived of his legal rights— 
his health and property—in such a clearly unauthorized 
manner by the treasury decision in question, as that manda¬ 
mus can afford him his only full, adequate and complete 
remedy. 

Then, because of the foregoing facts as the Record dis¬ 
closes them; in the light of the law as administered in the 
foregoing cases, and in the spirit of fairness which allows no 
man who has been wronged to be deprived of his legal 
remedy, we ask the reversal of this case. 

Eugene C. Brokmeyer, 
Leonard J. Mather, 
Attorneys for Appellant. 
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This appeal involves the action of the court below in dis¬ 
missing appellant’s petition for a writ of mandamus against 
the appellees named above and discharging the preliminary 
rule to show cause issued thereon. 

The Case 

The appellant (relator below) claims to have bought for a 
consideration the advice and prescription of a physician in 
regard to an ailment from which he was suffering, namely, 
a cold, and that after the physician had diagnosed his case 
and prescribed certain medicine therefor, he took the pre¬ 
scription to a druggist who compounded and sold to him the 


medicine called for therein (R. p. 25). After he had taken 
said medicine, he sought to have the prescription refilled by 
the said druggist, who refused to refill the same on the 
ground that he could not lawfully do so under the interpre¬ 
tation placed upon the so-called Harrison Narcotic Law 
(Act of December 17, 1914), by the Commissioner of In¬ 
ternal Revenue under Treasury Decision No. 2309 
(R. p. 25). 

The appellant thereupon, through counsel, filed in the 
court below, a petition for a writ of mandamus directed to 
the Commissioner of Internal Revenue and the Secretary of 
the Treasury of the United States, commanding them to ab¬ 
rogate and cancel Treasury Decision No. 230) and all other 
Treasury decisions or regulations in conflict with and in dero¬ 
gation of the said Act of December 17, 1914, and there¬ 
after to make only such needful rules and regulations as 
might be necessary to carry into effect the provisions of the 
said Act ( R. pp. 1, 2, 3, 4, 5, and 6). 

Upon hearing on the petition, the rule to show cause is¬ 
sued thereon and the answer of appellees (respondents 
below ) and the demurrer to the answer, the court, in a 
written opinion, overruled the demurrer (R. pp. 34, 35, 36, 
37 and 38) and subsequently ordered that the rule to show 
cause be discharged and the petition dismissed (R. p. 49). 

Argument 

The last paragraph of Section 1 of the Act of Congress, 
approved December 17, 1914 (R. p. 8), directs the Com¬ 
missioner of Internal Revenue, with the approval of the 
Secretary of the Treasury, to “make all needful rules and 
regulations for carrying the provisions of this act into ef¬ 
fect.” Acting under this lawful direction and authority, 
the Commissioner of Internal Revenue, with the approval 
of the Secretary of the Treasury, proceeded to make such 
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rules and regulations as he, in the exercise of his official 
duties, deemed needful in the enforcement of the statute 
(R. pp. 29, 30), through such “agents, deputy collectors, 
inspectors, chemists, assistant chemists, clerks and messen¬ 
gers in the field and in the Bureau of Internal Revenue in 
the District of Columbia,” as under Section 10 of the act 
(R. p. 12) he was authorized to employ to enforce the pro¬ 
visions of the act. One of the regulations, otherwise called 
Treasury Decisions, thus promulgated by the Commissioner 
of Internal Revenue, was T. D. 2309 (R. p. 30). In arriv¬ 
ing at the conclusions embraced in said Treasury Decision, 
the Commissioner necessarily must have exercised a high 
degree of judgment and discretion, in that he analyzed the 
statute and acquainted himself with its provisions insofar as 
it, under Sections 2 and 6 thereof, affected the sale of cer¬ 
tain narcotic drugs mentioned therein, bv a dealer to a con¬ 
sumer, on a written prescription issued by a physician, den¬ 
tist, or veterinary surgeon registered under the act. 

Section 2 of the statute (exemption B, R. p. 8) requires 
that every prescription for a narcotic drug shall be regis¬ 
tered by the dealer who fills it, and by him kept on file for 
a period of two years from the date it is filled. Nothing 
is said about refilling such prescription, and the statute gives 
no one the specific right to have it refilled. 

Section 6 of the statute (R. p. 11) exempts from the 
operations of the act (under conditions) certain prepara¬ 
tions and remedies containing not more than a stated quan¬ 
tity of said drugs. Prescriptions) are not mentioned in this 
section. 

Having made up his mind as to the legal requirements 
of the statute under the aforesaid conditions, the Commis¬ 
sioner of Internal Revenue published his conclusions with 
respect thereto, under the official designation of “T. D. 
2309,” for the guidance of his employees engaged in the 
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enforcement of the statute and for the information of 
dealers in said drugs. 

It is respectfully submitted that the question, whether the 
Commissioner’s interpretation of the statute in this respect 
be legally sound or unsound, has absolutely no bearing on 
the right of the appellant to the relief he seeks under the pro¬ 
ceeding at bar, for the reason that the law itself, and not the 
decision of the Commissioner, fixes the restrictions in the 
sale of the drugs aforesaid. The appellant says that the 
Commissioner has placed an improper construction on the 
act and that he has published that construction in the form 
of a Treasury Decision, to the detriment of what appellant 
believes to be his constitutional rights, and he, therefore, 
contends that the court should issue a writ of mandamus, 
directed to the officials, and for the purposes, as aforesaid. 

If the Commissioner of Internal Revenue had never pro¬ 
mulgated T. D. 2300, would it necessarily follow that appel¬ 
lant would have been able to have his prescription renewed 
upon his application therefor to the druggist? Manifestly 
not. The druggist might well have taken the precaution of 
consulting private counsel as to the requirements of the 
act insofar as it concerned his business, instead of accepting 
the interpretation placed thereon by the Commissioner as 
stated in T. D. 2309, and the action of the druggist, in re¬ 
gard to the refilling or his refusal to refill said prescription, 
would have been predicated upon that advice. It follows, 
therefore, that in no possible sense has appellant a legal 
interest or status such as would justify the Court in granting 
the writ as prayed. 

In the case of United States of Ameriea. ex rel. Alsop 
Process Company vs. James Wilson, Secretary of Agricul¬ 
ture , 33 App. D. C. 472, which was also a petition for a writ 
of mandamus, directed to the Secretary of Agriculture of 
the United States, to compel him to cancel and annul cer¬ 
tain rules and regulations by him promulgated in connection 
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with the enforcement of the Food and Drugs Act of June 
30, 1906, this Court, speaking through Mr. Justice Robb, 

said: 


“Whilst it is true that there is a distinction between 
cases where the extraordinary aid of mandamus is 
invoked merely for the purpose of enforcing or pro¬ 
tecting a private right and cases where the purpose 
of the application is the enforcement of a purely public 
right the people at large being the real party in in¬ 
terest * * * it has never been held, at least, to 
our knowledge, that such an indirect and collateral 
interest as is here shown will sustain a petition for 
the writ. * * * 

“The rule permitting private parties whose rights 
are directly jeopardized to maintain mandamus to com¬ 
pel a public duty is a salutary one, but it should not be 
enlarged to such an extent as to permit interference 
with the operations of the Government by those whose 
rights are only remotely and indirectly affected.” 
Pages 478, 480. 

The question as to whether or not a prescription calling 
for narcotic drugs can be refilled remains to be decided 
when the Commissioner of Internal Revenue recommends 
to the proper official the prosecution of a dealer for his 
having refilled such a prescription; or, in a suit by a person 
occupying the status of relator, against a druggist, because 
of the druggist’s refusal to refill the same. (See Cardoso 
vs. Baird, 30 App. D. C., 86.) 

The decision of the Commissioner of Internal Revenue 
affects only dealers in the drugs mentioned in the act. The 
relator is not a dealer in such drugs. The effect of such de¬ 
cision was merely this: That those employees of the United 
States, acting under the direction of the Commissioner of 
Internal Revenue in the enforcement of the Harrison Nar¬ 
cotic Law, should see to it, in the performance of their of¬ 
ficial duties, that such prescriptions be registered and kept 
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on file, in accordance with the Commissioner’s interpretation 
of the law. 

It is possible that in a proper proceeding the interpreta¬ 
tion of the Harrison Narcotic Law, as expressed by the 
Commissioner of Internal Revenue in T. D. 2309, may be 
found to be legally unsound, but it is respectfully submitted 
that the remedy sought by appellant in the case at bar is not 
the proper way to test this point. 

The various provisions of the act in question, also the 
force and effect of regulations, generally, promulgated by 
the Commissioner of Internal Revenue, with the approval of 
the Secretary of the Treasury, are discussed at length in 
the recent case of Tucker v. Williamson, 229 Federal Repor¬ 
ter, pages 201, 211, 212, 213. 

Se also: In re Kollock, 165 L\ S. 526, and Prather v. 
U. S 9 App. D. C. 82. 


Mandamus is Not the Proper Remedy 

In the case of Field v. Clark, 143 U. S. 694 (R. p. 37 ), 
the court said: 

“The legislature cannot delegate its power to make 
a law, but it can make a law to delegate a power to 
determine some fact or state of things upon which the 
law makes, or intends to make, its own action depend. 
To deny this would be to stop the wheels of Govern¬ 
ment. There are many things upon which wise and 
useful legislation must depend which cannot be known 
to the lawmaking powers and must, therefore, be a 
subject of inquiry and determination outside of the 
halls of legislation.” 

In the case of Kimberlin v. Commission (1900, C. (*. A.. 
8th Circ.), 104 Fed. 653. the court said: 

“The writ of mandamus issues to compel the per¬ 
formance of a plain duty imposed by law. Where that 



duty is the exercise of judgment or discretion by an 
officer in the decision of a question of law or fact, or 
both, it may issue to compel a decision, but it may not 
command him in what particular way that decision 
shall be rendered. When a question has been decided 
by the officer or person to whose judgment or dis¬ 
cretion the law has intrusted its determination, the writ 
of mandamus may not issue to review or reverse that 
decision, or to compel another. It may issue to com¬ 
mand judicial officers to hear and to decide a question 
within their jurisdiction, but courts have no power by 
writ of mandamus to diiect such officers how they 
shall decide such a question, or in whose favor they 
shall render their judgment, because such action would 
result in the substitution of the judgment and opin¬ 
ion of the commanding court for that of the judicial 
officers to whose judgment and discretion the law in¬ 
trusted the decision of the issue. For the same reason 
it cannot be invoked to compel a court or a judicial 
officer to reverse a decision already rendered, to cor¬ 
rect an erroneous conclusion, or to render another de¬ 
cision, even though there may be no other method pro¬ 
vided by the law for the review or correction of the 
error.” 

In the case of Seymour vs. South Carolina (1894), 2 
App. D. C. 240, which, for convenience of the court, is 
here quoted from at length. Mr. Justice Shepard, in de¬ 
livering the opinion of the court, said: 

“There ought to be little difficulty in the determina¬ 
tion of the true office of the mandamus as applied to 
the Federal courts. The decisions of the Supreme 
Court of the United States are numerous, and state 
with perfect agreement the principles which would 
govern the proceedings of the courts in application 
therefor. 

“Mr. Justice Miller, speaking for the court in 
Gaines v. Thompson . 7 Wall., 348, said: 

“ ‘The extent of the jurisdiction which may law- 
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fully be asserted by the Federal courts over the of¬ 
ficers of the executive departments of the Government 
has been mooted in this court from the case of Mar - 
bury v. Madison , 1 ('ranch, 137, down to the present 
time; and while the principles which should govern 
the action of the courts in that regard have been set¬ 
tled long since, the frequent application of late to this 
court and to other Federal courts, for the exercise of 
powers not belonging to them, shows that the question 
is one not generally understood.’ 

“And we might add, the number of cases reported 
since that time shows that this misunderstanding has 
not ceased to exist. 

“It is settled beyond question that mandamus will 
not lie save in a plain case and where there is no other 
legal remedy. And this, it may be, has caused some 
of the prevailing misunderstanding of another and 
still more important principle, that is equally well set¬ 
tled, viz., that under no circumstances can the writ of 
mandamus be made to operate as a writ of error. 

“To the judiciary department is entrusted gener¬ 
ally the interpretation of the laws, the determination 
of rights, and the application of remedies, and with 
the strong sense of their duties and obligations in this 
regard it is sometimes difficult for the courts to prop¬ 
erly appreciate the fact that the executive depart¬ 
ment is charged with perfectly independent duties, not 
alone by the supreme law. but also by legislation there¬ 
under, which require the ascertainment of facts, in¬ 
volve the interpretation of laws, and in many respects 
call for the exercise of judgment and discretion by 
officers who are not required to be lawyers. And this 
independence is so complete that no matter how gross 
an error mav be committed, or however ill-advised 
the action of an executive officer may be in the execu¬ 
tion of these duties, the courts are nevertheless pow¬ 
erless to interfere where no appeal to them is given. 
Public and private interests may suffer in instances, 
and rights may sometimes be denied; but these alone 
do not authorize the interference of the courts with 
the duties of executive officers. 
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“Greater evils could not exist under our system of 
government than would follow the usurpation by the 
judiciary of powers not intrusted to them. 

“Where the duty prescribed is plain and specific, ad¬ 
mitting of no discretion, calling for the exercise of no 
judgment, and the officer charged therewith refuses 
to perform it, to the injury or deprivation of the right 
of another, mandamus will lie to compel him to its 
performance. It will lie where the duties are discre¬ 
tionary, or even strictly judicial; never, however, to re¬ 
vise action that has been taken, hut to compel recep¬ 
tion and consideration, or the taking of jurisdiction, 
provided that, when action shall have been taken, the 
party aggrieved thereby would then have the right to 
appeal from the decision. 

“The two leading cases in the Supreme Court in 
which the question of mandamus to executive officers 
has been considered, are Kendall v. Stokes, 12 Pet.. 
524, and Decatur v. Paulding , 14 Pet., 497. In the 
first of these, the mandamus was ordered, while in the 
second it was refused. 

“ ‘The subsequent cases,' said Bradley, J., in U. S ., 
<u* rel. Dunlap x\ Black, 128 U. S., 45 ‘have followed 
the principles laid down in these and do little more than 
illustrate and apply them. * * * The principles 

of law deducible from these two cases is not difficult 
to enounce. The court will not interfere with the 
executive officers of the Government in the exer¬ 
cise of their ordinary official duties even where those 
duties require an interpretation of the law, the court 
having no appellate power for that purpose; and when 
they refuse to act in a case at all, or when, by special 
statute or otherwise, a mere ministerial duty is im¬ 
posed upon them, that is, a service which they are 
bound to perform, without further question, then, if 
they refuse, a mandamus may be issued to compel 
them.’ It is by the ‘nature of the thing to be done 
that the propriety or impropriety of issuing a man- 
damns is to be determined.’ 

“The distinction between official acts and duties that 
are ministerial and those which are judicial or quasi- 
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judicial, which has been established by the great weight 
of authority, may be stated as follows: W here the 
law commands the doing of a specific thing and charges 
the officer with its execution, in terms so plain and cer¬ 
tain as to leave him no reasonable alternative but 
obedience, the act may be said to be ministerial simply. 
Where, on the other hand, the act involves the exercise 
of discretion in determining whether the right exists or 
a duty is rec|uired to be performed in the particular 
case, it ceases to be ministerial and becomes quasi- 
judicial. 

In the case of Seymour v. Brodic. 10 App. D. C. 567, Mr. 

Justice Morris, in delivering the opinion of the court, said: 

“Without entering into the merits of the contro¬ 
versy, we are unable to see wherein the relator is en¬ 
titled to the writ of mandamus. Indeed, it is very 
clear to us that he is not entitled to it under the show¬ 
ing made in his petition. The function of the writ of 
mandamus in the law is well settled. It lies simply 
for the enforcement of the performance of some act 
or duty required by law to be performed, in the per¬ 
formance of which the applicant for the writ is in¬ 
terested, or bv the non-performance of which he is 
aggrieved or injured, and when there is no other spe¬ 
cific legal remedy.” 

In the case of i nited States, e.v rel. Dunlap rs. Black. 

128 U. S. 40, the court said: 


“Mandamus will not lie to control the action of the 
officers of the Executive Departments of the Govern¬ 
ment in the exercise of their ordinary official duties, 
even though such duties require an interpretation 
of law.” 

In the case of Louisiana 7 s. McAdoo. 234 l\ S. 627. 

633. the court said : 
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“There is a class of cases which hold that if a 
public officer be required by law to do a particular 
thing, not involving the exercise of either judgment or 
discretion, he may be required to do that thing upon 
application of one having a distinct legal interest in 
the doing of the act. Such an act would be ministerial 
only. But if the matter in respect to which the action 
of the official is sought, is one in which the exercise 
of either judgment or discretion is required, the courts 
will refuse to substitute their judgment or discretion 
for that of the official entrusted by law with its exe¬ 
cution. Interference in such a case would be to inter¬ 
fere with the ordinary functions of Government/’ 
(p. 633.) 


Conclusion 

For the reasons stated, it is respectfully submitted that 
the action of the court below, discharging the rule and dis¬ 
missing the petition, was correct and should, therefore, be 
affirmed. 

Respectfully submitted, 

JOHN E. LASKEY, 

United States Attorney, D. C. 

CHARLES W. ARTH, 
Assistant U. S, Attorney, D. C. 


